SANTA CLARA COUNTY CLERK
CEQA FILING COVER SHEET

THIS SPACE FOR CLERK’S USE ONLY

Complete and attach this form to each CEQA Notice filed with the County Clerk

|:| Environmental Impact Report (EIR)
|:| Filing Fee (new project)

TYPE OR PRINT CLEARLY

Check Document being Filed:

|:| Previously Paid F&W (must attach F&W receipt and project titles must match)

|:| No Effect Determination (F&W letter must be attached)

|:| Mitigated Negative Declaration (MND) or Negative Declaration (ND)

|:| Filing Fee (new project)

|:| Previously Paid F&W (must attach F&W receipt and project titles must match)

|:| No Effect Determination (F&W letter must be attached)

[ ] Notice of Exemption (NOE)

[O] other (Please fill in type):  Notice of Violation of Housing Accountability Act

At applicant's request, this notice is submitted per Gov Code 65589.5(h)(6)(D)(ii)
which states that the notice shall be filed “with the county clerk" who "shall post the
notice and make it available for public inspection in the manner set forth in [Public
Res Code 21152(c) [CEQA].” The City submits this notice in an abundance of
caution and reserves all rights to argue that no course of conduct taken for an
imoroner purnose has occurred so as to triaaer this filina.

1. LEAD AGENcY: City of Sunnyvale

LEAD AGENCY EMAIL: Cityatty@sunnyvale.ca.gov

PROJECT TITLE: 1230-1250-1270-1290 Oakmead Parkway

APPLICANT NAME: SRGNC MF, LLC; 1230 Oakmead Parkway LLC PHONE: (650) 377-5808

APPLICANT EMAIL: ATurco@srgnc.com

APPLICANT ADDRESS: 920 S El Camino Real, Suite 200, SAN MATEO, CA 94402

® N O oA W N

. NOTICE TO BE POSTED FOR 30

. PROJECT APPLICANT IS A: [] Local Public Agency [_] School District [_] Other Special District [_]State Agency [C]Private Entity

Filing fees are due at the time a Notice of Determination/Exemption is filed with our office. For more information on filing fees
and No Effect Determinations, please refer to California Code of Regulations, Title 14, section 753.5.
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January 27, 2025

Via Email and Courier

Trudi Ryan

Community Development Director
Community Development Department
Sunnyvale City Hall

456 West Olive Ave.

Sunnyvale, CA 94086

Re:  Notice of Violation Pursuant to the Housing Accountability Act, Government
Code Section 65589.5(h)(6)(D)

Dear Ms. Ryan,

As you are aware, this firm represents 1230 Oakmead Parkway LLC (“Applicant”) in connection
with application File No. PLNG-2024-0175 for development at 1230-1250-1270-1290 Oakmead
Parkway (APN 216-44-124) in Sunnyvale, California (the “City”). The application proposes to
redevelop a 7.63-acre underutilized site with 318 new homes, including 64 low- and very low-
income units (the “Project”).

Pursuant to Government Code section 65589.5(h)(6)(D) 1t is a violation of the Housing
Accountability Act (“HAA™) to “[f]ail[] to cease a course of conduct undertaken for an improper
purpose, such as to harass or to cause unnecessary delay or needless increases in the cost of the
proposed housing development project, that effectively disapproves the proposed housing
development without taking final administrative action . . . .” The Project is an affordable housing
development project protected by the HAA.! The Applicant timely appealed the City’s November
6, 2024 incompleteness determination. The City failed to provide a statutorily prescribed written
determination by the City’s Planning Commission on the appeal by January 17, 2025. The City,
therefore, has effectively denied the application. This effective denial of the Project is the latest

1 Gov. Code §§ 65589.5(h)(2) (the Project proposes “[r]esidential units only”), 65589.5(d).
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example of the City’s course of conduct taken to “harass,” “delay” and “increase[] . . . the cost of
the proposed housing development project.” Gov. Code § 65589.5(h)(6)(D).

Rather than provide an opportunity for the Project to be heard by the City’s Planning Commission,
the City refused to consider Applicant’s appeal. The Applicant appealed the City's November 6,
2024 determination that the Project’s application was incomplete on November 18, 2024 in
compliance with the City’'s code governing appeals of application incompleteness determinations.
Sunnyvale Municipal Code (“SMC”) § 19.98.075(¢c). Pursuant to the City’s code and the Permit
Streamlining Act (“PSA”), the City had 60 days to respond in writing with the Planning
Commission’s decision on the Applicant’s appeal. SMC § 19.98.075(d)-(f); Gov. Code
§ 65943(c). Separate from the City’s appeal process, the PSA requires the City respond to an
appeal and provides a mandatory remedy if the agency fails to respond. Gov. Code § 65943(c)
(“[n]otwithstanding a decision pursuant to subdivision (b) that the application and submitted
materials are not complete, if the final written determination on the appeal is not made within that
60-day period, the application with the submitted materials shall be deemed complete for the
purposes of”* the PSA). The City’s 60-day deadline lapsed on January 17, 2025.

The City’s refusal to grant the appeal proper consideration is the latest instance of the City’s
continuing failure to adhere to the HAA’s and PSA’s mandates. For months, the City has refused
to accept that the Project’s application is deemed complete under PSA. When a locality fails to
meet the deadlines and procedures prescribed by the PSA, the application is determined complete
by operation of state law. The Project’s application has been deemed complete on at least four
occasions over the past year. The application was deemed complete: (1) in May 2024, when the
Applicant’s submittal provided all information required by the PSA for purposes of completeness;
(2) in August 2024, when the City again failed to respond to the Applicant’s submittal within 30-
days; and (3) in January 2025, when the City failed to issue a final written determination by the
Planning Commission on the Applicant’s timely appeal of the City’s unlawful determination that
the application remains incomplete.

This pattern and practice of refusing to issue the required completeness determination
demonstrates an ongoing course of conduct that is intended to delay, increase costs, and harass the
Applicant. Completeness is the first step in processing and consideration of an application. The
City has spent nearly a year refusing to advance a housing development application past this initial
step. The City's actions, including but not limited to the above failures to adhere to the PSA’s
deadlines and procedures, increased project costs by requiring unnecessary submissions.
Moreover, while the City contends that the Project lost its vested rights 90 days after the City’s
June 2024 letter, the City continued to expend Applicant resources in the preparation of an
environmental impact report and local transportation analysis for a Project months after the City
claims the application’s vesting expired. The applicant paid hundreds of thousands of dollars for
these studies, which entail costly analysis by third party consultants and the Applicant. The City’s
unlawful requests that the Applicant demonstrate consistency with City standards inapplicable to
the Project and unlawful requests for information not required by the applicable City submittal
checklist resulted in costly analysis by the Applicant’s design, environmental, and legal teams.
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Correspondence provided in response to the Applicant’s Public Records Act request confirms that
staff processed the Project’s August 2024 submittal as a submittal subject to the PSA and continued
to process technical studies for the entitlement process, scheduling meetings for the studies into
2025. The Applicant’s review of the City’s response to the Applicant’s Public Records Act request
is ongoing and the Applicant reserves the right to amend and augment the above list of violations
and examples of the City’s “[f]ail[ure] to cease a course of conduct undertaken for an improper
purpose.” Gov. Code § 65589.5(h)(6)(D).

The City’s post-hoc rationalization that the application remains incomplete as of June 2024 does
not withstand scrutiny. The City cannot justify the choice to process a housing application for
nearly a year and to require costly expenditures well into October 2024, if the City considered the
application expired as of June 2024. The City’s position that the City’s untimely November 2024
incompleteness determination is not appealable and, therefore, that the Project may not receive a
final administrative action is also unjustifiable because it is irreconcilable with the PSA’s
requirements and represents the type of bad faith agency actions state housing law prohibits. The
foregoing actions demonstrate an ongoing course of conduct meant to delay a housing project that
increased Project costs and harassed the Applicant. Therefore, the City is hereby notified that as a
result of these actions the City “effectively disapprove[d] the proposed housing development
without taking final administrative action,” in violation of Government Code section
65589.5(h)(6)(D).

Sincerely yours,

HOLLAND & KNIGHT LLP

O < )
EETIVUA .-i-'.“.-i

Tamsen Plume
Emily M. Lieban

TP:lvd

Cc: Rebecca Moon, City of Sunnyvale
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